
RepJyto 
Attention of: 

CECC-NWD-OC 

Markham A. Quehm 
Perkins Coie 
The PSE Building 

DEPARTMENT OF THE ARMY 
NORTHWESTERN DIVISION, CORPS OF ENGINEERS 

P.O. BOX 2870 
PORTLAND, OREGON 97208-2870 

VIA EXPRESS MAIL 

10885 N.E. Fourth Street, Suite 700 
Bellevue, WA 98004-5579 

Subject: Agreement for Flood Control and Replacement Power 

Mr. Quehm: . 

16 September 2009 

Attached please find an original executed copy of the Agreement for Flood Control and 
Replacement Power for the Baker River Project, FERC Project No. 2150. 

Thank you very much for your assistance in this matter. Also, please convey to PSE the Corps' 
appreciation for their cooperation in working through the details of this agreement. 

. . 
Should you have any questions or need any additional information, please do not hesitate to 
contact me. 

Enclosure 
as 

eeronen 
ssistant Division Counsel 



AGREEMENT FOR FLOOD CONTROL AND 
REPLACEMENT POWER 

This AGREEMENT FOR FLOOD CONTROL AND REPLACEMENT 
POWER FOR THE BAKER RIVER PROJECT ("Agreement") is made and executed 
as of this {2'6 day of 'Se-PrEM 5el?, 2009 by and between the UNITED 
STATES OF AMERICA, DEPARTMENT OF THE ARMY, acting by and through 
the Division Engineer, Northwestern Division, U.S. Army Corps of Engineers 
("Corps"), and PUGET SOUND ENERGY, INC~ ("Puget"), a corporation organized 
and existing under the laws of the State of Washington. The Corps and Puget are 
hereafter sometimes referred to individually as "Party" and jointly as "Parties." 

RECITALS 

WHEREAS, Puget owns and operates the Baker River Project, Federal Energy 
Regulatory Commission ("FERC") Project No. 2.150 (the "Project"), including 
improvements at the Upper Baker Development and at the Lower Baker 
Development, such developments being located on the Baker River in the State of 
Washington; 

WHEREAS, the Project's prior and current FERC licenses establish a 
framework by which Puget heretofore has, on terms and conditions established by 
predecessor agreements with the Corps, provided 74,000 acre feet of storage space for 
flood control during the storage drawdown season at the Upper Baker Development; 

WHEREAS, on October 5, 2004, the Parties entered into an interim agreement 
which, as amended, extends the respective obligations of the Parties to provide 74,000 
acre feet of storage space for flood control during the storage draw down season at the 
Upper Baker Development through September 30, 2009; 

WHEREAS, the Corps is authorized to enter into such agreements by federal 
legislation contained in section 201 of Public Law _89-298 to implement the provisions 
contained in House Document No. 95-149, House Committee on Public Works and 
Transportation Resolution Docket No. 201-86, dated May 10, 1977, and Resolution of 
the Senate Committee on Environment and Public Works, dated May 23, 1977; 

WHEREAS, on January 27,2005, the Corps and Puget signed a Notice of 
Intent to enter into this Agreement, subject to the satisfaction of certain regulatory 
contingencies; , 

WHEREAS, on October 17,2008, the FERC issued a new fifty (50) year 
license for the Project (herein the "New FERC License"); 
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WHEREAS, Article 107(a) of the New FERC License allows, among other 
things, for the continuation of the flood control arrangements heretofore established at 
the Upper Baker Development in accordance with aforementioned authorities; 

WHEREAS, the Corps's comments to FERC as to the sufficiency of the flood 
control measures contained in the New FERC License are attached hereto for 
reference purposes only as Exhibit A; and 

WHEREAS, pursuant to the aforementioned authorities, and having satisfied 
~11 applicable regulatory contingencies, the Parties now desire to enter into this 
Agreement to implement the applicable provisions of Article 107(a) of the New 
FERC License. 

NOW, THEREFORE, the Parties hereto mutually agree as follows: 

1. Term of Agreement. 

(a) This Agreement shall take effect as of 2400 hours on 
S-SclJlG"1I1 B~ 2009 and shall thereafter be and remain in full force and effect 
through 2400 hours of the earliest of the following dates to occur (the "Term"): (i) the 
date on which the Project becomes inoperable; (ii) the date on which Puget ceases to 
be the owner and/or the operator of the Project; (iii) the date that is twenty (20) years 
from and after the date upon which this Agreement shall take effect; or (iv) October 1 
of any operating year, provided prior Written notice of termination of one-hundred and 
eighty (180) days is provided by a Party to and received by the other Party prior to 
October 1 of that same calendar year. 

(b) A Party may request, not less than forty-five (45) days prior to 
the expiration of the Tenn by written notice to the other Party in accordance with 
paragraph 6 below, that the Term be extended. The other Party may, at its option, at 
any time during such forty-five (45)' day period, agree to so extend the Term by 
written notice to the Party requesting such extension given in accordance with 
paragraph 6 below. Unless otherwise agreed by the Parties, any extension of the 
Term pursuant to this paragraph 1 (b) shan be for a period of not less than ten (10) 
years. 

2. Flood Control ~peration by Puget. 

. (a) ~uget shall operate the Upper Baker Development to provide 
(i) 16,000 acre feet of flood control storage space between October 15 and March 1 
and (ii) an additional 58,000 acre feet of storage space between November 1 and 
March 1 of each operating year during the Tenn. Such flood control operations shall 
be at the direction of the Corps on terms and conditions to be mutually agreed upon 
by the Corps and Puget. It shall be the intent of this Agreement to comply with the 
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flood control objectives specified in House Document No. 95-149, while minimizing 
s~il1 at the Upper Baker Development to the extent that it is feasible. 

(b) The Corps hereby appoints Puget as its agent for the purpose of 
providing flood control operations pursuant to subparagfaph (a) above. All such 
operations shall be undertaken by Puget at the Corps' direction and under the Corps' 
control, 'and all such operations shall be undertaken by Puget in a manner that is 
consistent with the tenns and conditions referenced in subparagraph (a) above. The 
Parties intend that, to the extent pemiitted by applicable law, in the performance of its 
obligations pursuant to subparagraph (a) above Puget shall be afforded the protection 
of the immunity provided by 33 U.S.C. § 702(c). Without limiting the generality of 
the foregoing, Puget shall provide prompt notice to the Corps of any litigation filed 
against Puget in carrying out the terms of this Agreement and seeking costs, 
(including but not limited to, costs incurred to mitigate or enhance actual or alleged 
natural resource consequences) expenses, harm, losses, fines, attorney fees, litigation 
costs, penalties, liens, liabilities, or eq-qitable relief. The purpose of such notice is to 
provide the Corps with the opportunity'to consider what actions may be appropriate to 
protect the interests of the United States as such proceedings relate to the COIpS 
authorized flood control project at the Upper Baker Project and the Corps immunity 
from damages of any kind under the Flood Control Immunity Statute, 33 U.S.c. 
Section 702c. 

3. Energy and Capacity to Be Delivered to Puget. 

(a) From November 1 through March 1 of each year occurring 
during the Term, the Corps shall cause electric energy to be delivered to Puget in an 
amount equal to 7,000 megawatt hours. The energy shall be delivered to Puget during 
such period in the following amoimts: 

Month 
November 
Decernber­
January 
February 

Megawatt hours 
1750 
1750 
1750 
1750 

(b) The Corps shall cause the finn capacity necessary to deliver the 
sum of the energy available pursuant to subparagraph (a) above to Puget to be 
provided at an hourly rate requested by Pu,get, but not to exceed 7 megawatts unless 
otherwise agreed to by the Parties. 

(c) Puget hereby agrees that it will coordinate with the Bonneville 
Power Administration ("BP A"), or such successor transmission provider as may be 

'. 
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"designated by the Corps, regarding scheduling the delivery of energy and capacity set 
forth above pursuant to the provisions of paragraph 5 below. 

4. Replacement Energy and Capacity. 

(a) If at any time Puget does not for any reason receive energy and 
capacity in accordance with the requirements of paragraph 3 above, Puget shall be 
entitled to receive (and the Corps shall arrange for the provision and delivery to Puget 
of) replacement energy. Replacement energy (on a one-to-one basis) for an 
interruption shall be delivered to Puget on the next prescheduled day when non-firm 
transmission is available, on like hours, unless otherwise agreed to by the Parties. 
The specific time of such deliveries shall be as requested by Puget pursuant to 
scheduling provisions provided by paragraph 5 below. " 

(b) Puget shall notify the Corps of an interruption, and with regard to 
any such interruption, Puget shall provide the Corps with a subsequent written report 
that enumerates (i) the replacement en~rgy determined for such interruption in 
accordance with subparagraph 4(a) above and (ii) if and to the extent such 
replace!l1ent energy was delivered to Puget in accordance with paragraph 5 below. 

5. Delivery and Transmission of Energy and Capacity. 

(a) The Corps shall cause to be delivered to Puget by"BPA all 
quantities of energy specified in paragraphs 3 and 4, above, directly over the Federal 
System to the Sedro Woolley Point ofpelivery. In lieu of the Sedro Woolley Point of 
Delivery, BP A may deliver such quantities of energy to Puget at such other Points of 
Delivery as may be speCified by Puget. Puget shall preschedule such firm energy on 
non-fmn transmission consistent with BP A's current transmission scheduling 
procedl1res. 

(b) The Parties shall work togeth~r to secure firm transmission for 
the delivery of all quantities of energy specified in "paragraphs 3 and 4 above on terms 
and conditions that are mutually satisfactory to the Parties. 

6. Notices. Any notice, request, approval, consent, instruction, direction 
or other communication under this Agreement given by "either Party to the other Party 
shall be in writing and shall be delivered in person or mailed, properly addressed and 
sent first-class mail or commercial delivery services, postage prepaid. Either Party 
may from time to time change the person authorized to receive such notice or such 
person's address by giving the other PafiY notice of such change in accordance with 
the provisions of this paragraph 6. 
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Puget: 

Corps: 

Puget Sound Energy, Inc. 
P.O. Box 97034 
Bellevue, W A 98009-97034 
Attn: Edward R. Schild 

Phone: 
Fax: 
Email: 

Director, Hydroelectric Resources 
(425) 462-3022 
(425) 462-3223 
Edward.schild@pse.com 

Corps of Engineers 
P.O. Box 2870 
Portland, OR 97208-2870 
Attn: James D. Barton 

Chief, Columbia River Basin 
Water Management Division, 
Northwestern Division 

Phone: (503) 808-3930 
Fax: (5Q3) 808-3833 
Email: James.D.Barton@usace.army.mil 

7. Amendments. No or~ or written amendment, rescission, waiver, 
modification or other change of this Agreement shall be of any force or effect unless 
set forth in a written instrument hereafter signed by authorized representatives of each 
Party. 

8. Integtation. This Agreeblent constitutes the entire agreement between 
the Parties concerning the subject matter hereof, and supersedes all previous 
communications, representations or contracts, either written or oral, which purport to 
describe or embody the subject matter of this Agreement. 

9. Waiver. The failure or delay of a Party to insist upon strict 
perfonnance of any of the provisions of this Agreement, to exercise any rights or 
remedies provided in this Agreement or by law, or to notify the other Party in the 
event of breach of this Agreement shall not release or relieve the other Party from any 
of its obligations under this Agreement. Waiver by any Party of any default by the 
other shall not be deemed a waiver by such Party of any' other default. Either Party 
may waive any notice or agree to accept a shorter notice than specified in this 
Agreement. Such waiver of notice or acceptance of shorter notice by a Party shall not 
be considered a waiver with respect to any subsequent notice required und~r this 
Agreement. . 

10. Dispute Resolution. As a condition precedent to a Party bringing any 
!?uit for breach of this Agreement, a Party must first notify the other Party in writing 
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of the nature of the purported breach and seek in good faith to resolve the dispute 
through negotiation. If the Parties cannot resolve the dispute through negotiation, 
they may agree to a mutually acceptable method of non-binding alternative dispute · 
resolution with a qualified third party acceptable to all Parties. The Parties shall each 
pay one-half of any cost for the services provided by such a third party as such costs 
are incurred. Unless otherwise agreed by the Parties in writing, upon expiration of 
ninety (90) days from and after the date a Party shall notify the other Party of an 
alleged breach, any Party·may elect to pursue such other and further remedies 
available to such Party, at law or in equity, arising from or in any way connected with 
such breach. The Parties' participation in negotiation or any form of alternative 
dispute resolution shall not in any event be construed or interpreted as waiving any 
rights or remedies at law or in equity a~ai1able to such Party under this Agreement or 
otherwise. The existence of a dispute shall not excuse the Parties from performance 
pursuant to this Agreement. 

11. Governing Law. The Parties agree that this Agreement, and all 
questions concerning the performance of this Agreement, shall be interpreted, 
construed and enforced in all respects in accordance with the laws of the United States 
of America, to include when made applicable by the foregoing, the laws of the State 
of Washington. To the extent allowed by law, the Corps, hereby consents to suit by 
Puget, or its successors and assigns, for disputes arising under or relating to this 
Agreement and agrees that such enforcement may be brought in the United States 
Court of Federal Claims, 28 U.S.c. Section 1491. 

12. Compliance With Laws. The Parties shall comply with all applicable 
laws in connection with performing their respective obligations arising under this 
Agreement. Without limiting the genetality of the foregoing, Puget is not obligated to 
provide flood control storage space in accordance with paragraph 2 above if providing 
such storage may reasqnably be expected to violate any such applicable law. In such 
event, and only with regard to such flood control storage space tb,at is not so provided 
(in whole or in part) by Puget, the Corps shall be relieved of its corresponding 
obligation to deliver energy and capacity pursuant to paragraph 3 above (in whole or 
in part) to compensate for such flood control storage space that was not provided by 
Puget. 

13. Assignment; Successor. A Party shall not assign all or any part of this 
Agreement or any of its rights hereunder without the prior written consent of the other 
Party, which such consent shall not be unreasonably withheld. 

14. Survival. All provisions of this Agreement that may reasonably be 
interpreted or construed as surviving the completion or termination of this Agreement 
shall survive the completion or· termin~tion of this Agreement. 
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15. Severability; Interpretation. The invalidity or unenforceability of any 
. provision of this Agreement shall not affect the other provisions hereof, and this 
Agreement shall be construed in all respects as· if such invalid or unenforceable 
provisions were omitted. The headings of sections, paragraphs and subparagraphs of 
this Agreement are for convenience of reference only and are not intended to restrict, 
affect or be of any weight in the interpretation or construction of the provisions of 
such sections, paragraphs or subparagraphs. This Agreement shall be construed as a 
whole, and all provisions and parts of this Agreement are intended to be correlative 
and complementary. 

16. No Partnership; Implementation. Except with respect to the agency 
relationship established pursuant to paragraph 2 above, this Agreement shall not be 
interpreted or construed to create an association, joint venture or partnership between 
Puget and the Corps or to impose any partnership obligations or liability upon either 
Party. Each party shall take such action (including, but not limited to, the execution, 
aclmowledgment and delivery of documents) as may reasonably be requested by the 
other }larty for the implementation or continuing performance of this Agreement. 

17. No Third-Party Beneficiaries. This Agreement shall not be 
interpreted or construed to create any t1ghts, benefits or interests in any person or 
entity other than the Parties. ' 

18. Signatory Authority. The signatories represent that they are 
authorized to enter into this Agreement on behalf of the Party for whom they sign. 
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement in 
counterparts. 

Corps: 

UNITED STATES OF AMERICA, 
DEPARTMENT OF THE ARMY 

BY(~ 
W1tliamE:RaPP:R 
Brigadier General, US Army 

. Division Engineer 
: Northwestern Division 

U.S. Army Corps of Engineers 

Puget: 

PUGET SOUND ENERGY, INC. 
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EXHIBIT A 

The Corps's comments to PERC as to the sufficiency of the flood control 
measures proposed for the New PERC License are appended hereto 
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UPI,Y TO 
~;I r,'"tiTH)1( a' 

P:launi~g Branch 

DEPARTMENT OF TI::I.E ARM V 
·~iEATTLE . DISTRICT. CORPS OF f.I!IGINEl:RS 

P. O. B(jX 3755 

SEATTLE, WASHINGTON 98124-3755 

Decemher 21. 2004 

H<morable Ma.galkRornan Salas 
Secretary~ Federal Energy Regulatory Commission 
.g8S Fir$rStteefNortne~t 
Washington, DCt0426 

Dear Ms. Salas: 

This letter)$ in response to the FederalElfergy Regulatory Commission's (FERC) Notice of 
Settlement for 'the Baker River ProJect (.P-2150~033). Oll December 8. 2.004 PSEheld avidt;o 
'teleconference to provideFERC with an overView of the-Settlement Agr~ement for the Upper 
and. Lower Baker Dams. It became. clear during this event that the U .. S.· Army COIpS of 
:Brtgineers (Coil's) needed to c;oJrunent on, ~he S~tt1ement Agreement to clarify the COIPS' 

'position on Article 107 for flood controL The Corps is «onfident that the. Settlement Agreement 
:A!ii!;ile 107 l!i) iscohSlstent wHhthe, Corps' authol:i.:zed i19pdconttolprQject. The existing COIpS 

project provides [or:58;000 acte- feet of waters to rage for flood control in Upper Balcer Dam in 
'~dition tt? the 1 6;OOO.a()r,e-feetol storageorigina1l1 requucdby ,PERCfoi lost valleystotage, for 
a totnJ 0£74;000 acre-teet ofwatei,s.iorage. rhepn~posed29.;ObOacle;;feetoff1oodc(mtl"1;)1 
5torage at Lowet'Baker Dam'thatj$ include4irt Article 107 (b) has.not'b¢en. thqroughly 
addt¢§sed:ihmpg the A1cema;tive Licensing ProcesS (ALP) and the Corps considers this section of 
-Article 107 as a.place holder for possible. future action, The Corps. basno>authority to evaluate 
,ll1e 29;OOO ;acre~feet. Qf'a<1diti(jl}aJ,'storage .n~)l'-undert~e the operatIon ,of new additional flood 
control as part oithe FERGprocess. 

The Corps does hav.e the authority fiomCongresstoevaluate addition.a:ltJqod control ,s~oTage 
at Lower Bliket· :t>~ \.tnder out GenefllllnvestigatioJ:i con program. which i$ a sep~at¢, action 
;from therelicc:m.sing proccss, The evaltiatiou·ofadditional flood storage at Low.er BakerDam 

• through the GIprocess will involve a'thotough;eva!uation by the COrP~and be open to the 
sctiltinyo£ the JilJbiic for economic, s:oclal, and environmental impacts of additional storage. 
Without the completion and Congressiorial ;approval of the 01 study, the. Cprps does not have the 
aU,tl~prlty to r¢gillateany additio!)al st<:\rage at Upper otLower Baker Dam. 

The CQrps exp(:c~st9 becomea.cooperating agency wHh FERC regarding this reIicensing 
agreement ah:djs looking forward to working with 'FERC o11 .ad(b:~~$lng theptQj'ect'.s :N'atlo.nal 
EnvironmentalPolieyAc~ Q\I:EP A) and,EIld;uigeq:d Sp¢ie.sAct;{ESA) 'issues. The.Cprps .. is 
confid~ntthat :Q1'eVa,St niaj9I'i~Y oCthe ~nv.irQ~leritaJ issues relatedtotheexisHng 74,OM acre.., 
fe.efef flopd contro lstorage have been addreSsed· during the AU\ and lhe requirements 
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• - ",' kC~YTO 

' ., • AnlNTION OF 

DEPARTMENT OF THE ARMY 
'SEATTL.E DISTiUCT, CQ'!,!PS Q'F ENGIN'EERS 

P.o . . sox a7~!5 
SEA'TTL&:, WASHINGTON $8IOZ4-2ZSS 

,Plapnjng Branch 

:s:ono.rable'Maga1ie Roman Salas 
SectetllI)' 
:Fed~ra1 Energy R.egull!.tQr}' C9inl;riission 
888 First Street, North East 
W~hiDgton Del 20426 

Dear,Mr, :Salas: 

JAN 3 2005 

This isin.respop$etot;Qmment l~tters submitted tothc Federal Energy Regulatory 
Commission (FERC) concerning the Notice m Settlement Agreerrtertt for the Baker ,River Project 
(P-2 ~ ~O-O;3.3). 

As noted in our comment letter ofDe~etrlber23, 2004, the Corps.will evaluate th,e license 
.c(lQqitions for:thellcl(er River PrfJJect bilse(i,ori otirexisting flooacontrcila.uthonty for 74;000 
"acre-feet of -Storage at Upper Baker'D,am. We do not; have the:authorityor'the funding to evaluate 
anew flood.damagereduction operation at either Vpper or Lower llakerDams a& part of the 
license ti:)Vi'ew process. IfFE1W incl:udes the:addition of29,OOOacre-feetof stor~geat Lower 
Bliker Damas'partorthe license;l'evicw. .forthe Baker River Projpct, :this would slgnificantiy 
complicate and del~ytl1eN~t.iQn~'Pnvir()lUP:~njaIProtecllon Act (NEPA)and EtJ,dattgereq 
SneCiesAct(EsA) reyi~w'f9:rtlleHQense. M nOled iii our previousc'ortunerttletterdated 
Pecemb~.23,2004. 'at ihistbnethe environmental effects of the 29,000 aere~feethavenotyet 
been adequately addressed ~d, thescopeofllQY additional storage project is ;pr.esentlYunknown. 
Our Participation ~a cooper,ating'ageJicywitn FERCon the eX.:Jstjng :iicense \vouldlberefore 
necessarily beliniited'tt> the e:idstirig 74~OOO acre-feet. . 

The CQn.&r~ss gran'tS to the Sect¢tllty>'9f the .;Army authority forJl6od-damage reduction 
prCiljects. ltWider for the:Corps tOd'eq!1esMhe'1lVlthority foradditiolml floodcQntrol ~t either 
l.!pper, or .Lowe~ Bal<:er~ we. ~~. t;.eQ'~i,r.t;d-~(): Q,~~etmifle the ecOnomic, "~bcial, and environmental 
~1'\1pat;ts qfaddi90h_~ .stoT!lg(l-. T~ CoIps·i!> ftgtJler directed~y Congress to insure·that-additional 
flood contr.ol aNhc·BakerDamsls·,the most economically vjabl~ alternati,ye within:the basin to 
reducefiood pamages. (:ongr:esshas granted.to the COI'pS the authoritytQ ~villuate nood_ d~agc 
r~tll\ctiot1fortheSkagit Rivet Basin under the Sk~git:River General.Investigation (Or) study. 
Undetthis stud~, the Corps bas been directed t(;l, evaluate a wla~rang¢ cjf.· fl~6:d-dar.n.agc. 
reduction measures 'and identify ftros~ th!}t arei1riost econ'omical, 4nple~en~b~~; .ap..9 have'the 
ieast env:ir(minent~l i!npa,¢t.T:hili studyhas)iQt yet id9nti.fie.dWch~:tl1erthe~ is"a.,F~el'al.interest 
iila,ddjrtg I;j,dditionalflo6d control at ¢ither Upper or Lowct 'Baker Dams, but this willbe 
¢onsidereds$a.n o.ptiQ.n. NEPA and :ES:A::co~pliance will-loc included :in lhe GI study; License 

j' 
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Artici"e l07(\:» notes thartl;t.e ope~atipn or Lower .Baker Dam for flood cQntrol stprage "sh.all be 
. pro:v.id~1 ,only 'in .~®Qr:d~ilce 'W}.th . 8II~n..gemen~s t~1l,t are ac~e.pt~ble :to · the -C01J).s 9f Engineer-s". 
In .order'to be acceptable to the Corps, w.e_musl"fol1ow OUI" deslg11ated'pJanning-pro-cess, which is 
the-GI ·study. 

A31i.cJe Wl(b.) is -a pl2:peho1deT; gllowing the"addition Qf llood.c.ontrol.at Lower Baker.Dam if 
itJs found by the eQxps to be e99n-om:iyaUy •. sQciaJ1¥j ana·t;nv.honmentallyjustified, without . 
"[equirfug ,a reopening .of."the FER.C li.~eM.e.pro.cess. We consi.denhis '.0. significant'ben~fit to the 
goal ofpr.Qviding flQod prQtecfion.·to tbeSko.git;l3asin. 

PeQra-M. Lewis 
CotQne1; .G9:tpS orEhgi~'~¢ts 
District Engint;cr 

f 
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